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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13189
V.

ALAN SPEI GHTS LUSTER

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Jerrell R Davis on July 23,
1993, at the conclusion of a two-day evidentiary hearing held in
this case.' By that initial decision the |aw judge affirmed the
Adm ni strator's energency order revoking respondent’'s nechanic,

comercial pilot, flight instructor, and advanced ground

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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instructor certificates based on his alleged violations of 14
C.F.R 65.20(a)(1) and (a)(2).> For the reasons that follow, we
deny the appeal .
The energency order of revocation, issued on May 26, 1993,

all eged, in pertinent part:

2. On or about March 4, 1993, you nmade application for
renewal of your purported |Inspection Authorization privilege
to representatives of the Adm nistrator at the Los Angel es
Flight Standards District office.

3. As part of the process of renewal, you presented your

| nspection Authorization Certificate purportedly issued to
you purportedly signed by "Boyd C. Peterson," Flight

St andards I nspector. The Federal Aviation Adm nistration
has at no tine ever enployed any person by this nane.

4. As of this date, you have never been issued an
| nspection Authorization by the Federal Aviation
Adm ni strati on.

5. You fraudulently or intentionally falsely stated on an
application for a certificate or rating under the Federal
Avi ati on Regul ations that you held an | nspection

Aut hori zati on.

6. You nmade or caused to be nade a fraudul ent or
intentionally false entry in a | ogbook, record, or report
that is required to be kept, made, or used, to show
conpliance with any requirenent for a certificate or rating
under the Federal Aviation Regul ations.

? Section 65.20(a)(1) and (a)(2) provide as follows:

8 65.20 Applications, certificates, |ogbooks, reports, and
records: Falsification, reproduction, or alteration.

(a) No person may neke or cause to be made --

(1) Any fraudulent or intentionally false statenent on any
application for a certificate or rating under this part;

(2) Any fraudulent or intentionally false entry in any
| ogbook, record, or report that is required to be kept,
made, or used, to show conpliance with any requirenent for

any certificate or rating under this part;
* * *



On appeal, respondent does not dispute the | aw judge's
finding that respondent’'s Inspection Authorization (1A was
"bogus" and that he "was know edgeabl e of such invalidity at the
tinme it was issued to himand that he knowingly utilized it on
March 4, 1993, to extend its life for another year, know ng at
that time it was void ab initio."™ (Tr. 453.) He argues,
however, that 8 65.20 cannot fairly be applied to this case since
that section only expressly prohibits fraudulent or intentionally
fal se statenents related to a "certificate or rating" under Part
65 and, in respondent's view, an A is neither a certificate nor
a rating. Respondent further maintains that an application for
an A is not a "l ogbook, record, or report” as those terns are
used in 8 65.20(a)(2). Respondent also argues that sone of the
fal se statenents on his | A renewal application were not material .

Finally, respondent asserts that the sanction in this case is
excessi ve.

Nature of Inspection Authorization. The requirenments for

obtai ning and exercising the privileges and limtations of an I A
are set forth in 14 CF.R 88 65.91, 65.92, 65.93, and 65.95.°

Al t hough an I A has indicia of both a rating and a certificate,”

° Those regul ations appear in Part 65 ("Certification:
Airmen O her Than Flight Crewrenbers"”), Subpart D ("Mechanics")
of the Federal Aviation Regulations.

“An | A resenbles a rating in that it can only be granted to
the holder of a currently effective nmechanic certificate. On the
ot her hand, its physical appearance is nore |like that of a
certificate since it is reflected on an independent card, rather
than as a notation on the underlying certificate. (The card
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the regulations do not explicitly refer to the I A as either one.
The Adm nistrator first argued at the hearing that an I A could
be classified as a "rating," as that termis defined in the
Federal Aviation Regulations (Tr. 258-9),° but stated in closing
argunent that it could be considered either a rating or a
certificate (Tr. 394-5, 398). The |law judge at first indicated
that he thought an I A could be considered either a rating or a
certificate (Tr. 258), but ultimately concluded that it was nore
akin to a certificate (Tr. 400-4, 440).

On appeal, the Adm nistrator takes the position that an | A

Is a type of rating, and cites Adm nistrator v. Rawdon, 31 CAB

1167, 1168 (1960), in which the Gvil Aeronautics Board (our
predecessor agency) noted that it had "uniformy recogni zed the

i nspection authorization as a rating related to a nechanic's
certificate." The Adm nistrator further argues that respondent's
position would I ead to the "absurd conclusion"” that | A applicants
are "free of any requirenent for honesty in their application.”
(Reply Br. at 2.) W see no reason to depart from CAB precedent
recognizing an 1A as a rating, and, accordingly we reject
respondent's contrary view.® Nor do we perceive any unfairness

(..continued)
itself is titled sinply "Inspection Authorization.")

*"Rating" is defined in 14 CF.R 1.1 as "a statenent that,
as a part of a certificate, sets forth special conditions,
privileges, or limtations."

° Nevertheless, while we agree with the Administrator's
position on appeal that an I A can be characterized as a rating,
we do not necessarily disagree with the |aw judge's concl usion
that it can also be considered a type of certificate. (See Tr.
400- 04, 440.) Indeed, we agree with the FAA's investigating
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in holding that 8 65.20 prohibits fraudulent or intentionally
fal se statenents on an application for an I A

Applicability of § 65.20(a)(2). Respondent argues that the

al l eged violation of 8§ 65.20(a)(2) should have been dism ssed
because an I A application is not a "logbook, record, or report
that is required to be kept, nade, or used, to show conpliance
with any requirenment for any certificate or rating under this
part," as referred to in that regulation. W disagree. An IA
application is unquestionably an official record which is
required to be made and used in order to show conpliance with the
requi renents for issuance or renewal of the I A Respondent
conplains that if the application is considered both an
"application" under 8 65.20(a)(1) and a "record" under

8 65.20(a)(2), an individual could be charged with a violation of
bot h subsections "based on the identical offer of proof." (App.
Br. at 7.) However, we see no unfairness in this result. It is
pat ent that one instance of unlawful conduct can violate nore

t han one regul ati on.

Materiality of respondent's falsification. Respondent

argues that the purported recent aircraft mai ntenance experience

he listed in response to questions 10 and 11 on the | A renewal

(..continued)
i nspector in this case that the issue is largely one of
semantics. (See Tr. 246.)
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application” were not material,® because the renewal was based on
his participation in a refresher course, not on experience.’
(App. Br. at 6.) However, respondent does not chall enge the
materiality of the false representation that he already held a
valid I A which could be renewed, inplicit in his affirmative
response to question 9 on the application: "Have you net the
m ni mum requi renents for renewal of inspection authorization?"
In our judgnent, this falsification alone, which clearly is
material, warrants revocation of respondent's certificates (see

sanction di scussion below). Accordingly, we need not decide

" Specifically, respondent indicated in response to question
10 ("basis for renewal ") that he had perfornmed one annual
i nspection, and in response to question 11 ("aircraft maintenance
activity during last 2 years") that he had participated in
"annual & 100 hour inspection progranms.” (Exhibit G9.) The
Adm ni strator's evidence indicated that respondent had not in
fact perforned an annual inspection (Tr. 151), and that it was
unli kely he had participated in the annual and 100 hour
i nspection programlisted (see Tr. 135-6, and testinony of
| nspector Moon, generally).

° Respondent cites Hart v. Mlucas, 535 F.2d 516, 519 (9th
Cr. 1976), which sets forth the el enents of fraudul ent and
intentionally fal se statenents, including the requirenment that
the statenent be of a material fact. A material fact is one
whi ch has a natural tendency to influence, or is capable of
i nfl uencing, a decision of the agency in nmaking a required
determ nation. Twoney v. NTSB, 821 F.2d 63 (1st Cir. 1987).

° The FAA's investigating inspector testified that an I A can
be renewed either on the basis of experience or on the basis of
havi ng conpl eted a refresher course. (Tr. 167-9.) The inspector
who renewed respondent's | A acknow edged that the renewal was
based on respondent's conpletion of a course, not on the
experience listed initem10. (Tr. 53-4, 67.) W note, however,
that the experience listed in item 11 ("aircraft maintenance
activity during last 2 years") appears to relate to the nore
fundanental requirenent that the applicant for I A renewal stil
meet the eligibility requirenents set forth in section 65.91(c),

i ncl udi ng being actively engaged for at |least the last 2 years in
aircraft maintenance. See 14 C. F.R 65.93.
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whet her respondent’'s statenents of recent aircraft maintenance
experience were material in this case.

Sanction. Respondent asserts that revocation of all of his
airman certificates is an excessive sanction in light of his
violation-free history, the econom c inpact revocation wll have,
the allegedly "vindictive nature" of the proceeding, and Board
precedent .

It is well-established that a violation-free record provides

no basis for reducing a sanction. See Admnistrator v. Smth, 5

NTSB 1560, 1566 (1986). Nor can econom c inpact appropriately be
considered a mtigating factor where an airman has been found to

| ack qualifications. See Administrator v. Daughenbaugh, 4 NTSB

763, 769 (1983); Admnistrator v. Ferguson, 4 NTSB 488, n. 13

(1982). Respondent's suggestion that this case is notivated by
the investigating inspector's alleged vindictiveness agai nst a
former FAA inspector accused of (anong other all eged

i nproprieties) issuing fraudul ent nechanic certificates, is
unsubstantiated in the record. |In any event, our role is not to
evaluate the Adm nistrator's notives in pursuing enforcenment
action against an airman, but sinply to determ ne whether safety
and the public interest require affirmation of the

Adm nistrator's order. 49 U S . C 1429(a). In this case, we have
no doubt that safety and the public interest, as well as Board
precedent, require revocation of all of respondent's airnman

certificates.™ Respondent's willingness to engage in a

" The two cases cited by respondent are inapposite. In
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fraudul ent schene to obtain and maintain an undeserved | A (which
he perpetuated in his falsified | A renewal application) certainly
calls into question his qualification to hold any type of airman
certificate. ™

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The revocation of respondent's nechanic, comercial pilot,
flight instructor, and advanced ground instructor certificates is

af firned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

Adm nistrator v. Stewart, 3 NISB 1 (1977) (where the respondent
purported to exercise the privileges of his IA certificate while
that certificate was under suspension) the Board found, unlike,
here, that respondent's deficiency pertained only to his judgnent
and responsibility in using his IA and did not inplicate his
proficiency or judgnent in using his nechanic certificate.

Al though in Adm nistrator v. Dansky, 3 NTSB 543 (1977) the Board
affirmed revocation of only the respondent’'s nechanic certificate
(leaving intact his commercial pilot certificate), that case
provi des no neani ngful sancti on gui dance since the

Adm nistrator's order in that case sought no nore. See

Adm nistrator v. Kuri, 4 NTSB 1871, 1873 (1984).

" See Twoney v. NTSB, 821 F.2d 63, 68 (1st Cr. 1987) (the
Adm ni strator could find an inportant connection between the
nmorality of a pilot who falsifies and public safety);
Adm nistrator v. Mirse, NISB Order No. EA-3766 (1992) (pilot who
knowi ngly falsified an aircraft |ogbook denonstrated that he
| acked the necessary non-technical qualifications to hold a pilot
or nmechanic certificate); Admnistrator v. Mnaco, NTSB O der No.
EA- 2835 (1988) (few violations nore directly call into question a
pilot's non-technical qualifications than do those involving
fal sifications).




